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Esteemed Professional Colleagues,

Delighted to communicate with you in the last issue of the year 2023. As we are to
complete theyear 2023, | hope you had a greatyearand | wishyou allthe very best fora
fruitfulyear, 2024.

During the month of November, we organized a Residential Seminar at Palani jointly }
with Tirupur Branch of SIRC, Dindigul CPE Study Circle &Udumalpet CPE Study Group.
Eminent faculty Members CA. Dungar Chand Jain, past Chairman of SIRC, CA. Prasanth
Srinivas, CA. K. Venkata Ramanan, CA. M. Vishnu Kumar, CA. G. Saravanan&CA. Abishakesaddressed the
participants. CPE Study Circle Meetings & Seminar were organized in which CA. M. Suresh Kumar, CA.
Thangavel M., and CA. J. Ramajayam addressed our Members, | thank all the Faculty Members for sparing
theirtime toshare theirknowledge and wisdom with us.

Iam glad to share with you that, ICAlembarked a historicjourney with first-everGloPAC event, a testament
to the commitment to excellence in the accounting profession. The convention hosted more than 4000
Delegates from over 25 countries for three days with 30+ Insightful Sessions. The inaugural ceremony of
GloPAC was graced by Mr. Jagdeep Dhankhar, Hon'ble Vice-President of India as the Chief Guestand CA.
Piyush Goyal, Hon'ble Minister of Commerce and Industry, Consumer Affairs,Food and Public Distribution
and Textiles, Gol and various other eminent dignitaries The 3 days event witnessedjourney of growth,
connectionsandinspiration forall CAs. We are Grateful to the vision of our President Aniket Talatiand Vice
President Ranjeet Kumar Agarwal for orchestrating this grand event and strengthening India's position on
globalstage.

Pleased to bring to your kind notice that ICAl has unveiled aNew CA Logo, The logois avisualidentity of the
profession, and it not onlydenotes a qualification but also represents theaccounting profession's
attitudes, beliefs and valuesof commitment toward the economic growth ofthe country. Since ICAl is the
largest professionalbody of Chartered Accountantsinthe world & itsmonumental journey and celebrating
75thyear,ICAllaunched the new CAlogo forusage at allNationaland International platforms.

For the month of November CPE Seminars, Residential Refresher Courses, CPE Study Circle Meetings,
Week-long Refresher Courses are planned, detailed program invitations will be circulated, please plan
your program and participatein all the events. | am also delighted to inform you that the BOS of ICAl is
organizing a Two Days CA Students Mega Conference at Coimbatore on 15 & 16 December at PSG College
of Arts and Science, Coimbatore, kindly motivate your students to take active participation in this mega
event.

With Best Regards,
CA. D. Nagakumar
Chairman
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AGENDA

o Introduction
e Understanding Terminology
e Insolvency Resolution Process Bl Bepggrsf oo | Sectionsof the | ! Provisions for |
Code & Rules for | H
| Personal | 1
° Bankruptcy Process
° Role of RP/ Bankruptcy Trustee

Framework for Personal Insolvency

Sections 94 to 187 of the Code, read with sec. 60 (1} and (2), wct. insolvency and
bankruptcy of personal nsolvency of corporate guarantors have been notified vide
notification dated 15.11.2019, along with rules and lations for nsolvency and
bankruptey p of Pe | Guar

7
r Z 1 [ = |
= The IB Code, | Draft Rules for | Reg. for Personal
Opportunities for CAs and other : e 1 e & i | (fnta
Professionals | enacred | | Personal Guarantors | | Bankruptcy
****** | of Corporate Debtor : | Process

~ v Personal Insolvency v/s Corporate Insolvency

Point of difference  Personal Insolvency Corporate Insolvency

b No w.ct. rype of crediror i.e. Three classes of creditors— financial,
creditors operational or financial operational, other
| Withdrawal of Yes Yes
Application Requires 90% consent of creditors Requires $0% consent of CoC
ol No concept of CoC- a general list of Constitution of CoC mandarory- shall
creditors is formed comprise of financial creditors only.
Meeting of Not Mandatory- shall be conducted # Mandarory to conduct the CoC
| creditors deemed necessary by the RP — subject o
condiions
Moratorivm Yes Yes
Interim Moratorivm Yes No
INTRODUCTION [ e — ——— %6 assont of Coc
and voting
Rejection of plan Application for bankruptcy may be filed Leads to compulsory liquidation
Role of the IP P, iy of the RP does not come into picture until
and repayment plan by the RP admission

Framework of IBC- Adjudicating Authority

Personal Insolvency Resolution v/s Bankruptcy

Rejecion

" phan; or
temination of the repayment plan.
Debior/creditor in some circumstances, only
creditor— section 100{4).

Dominant Aspect plan
estate

Mterm-moraionum Yes Yes

Role of isolvency professional  Resokstion Professional Bankrupicy Tnstee

Moratorem on areditors Yes, mdudes resmicions on  Assers of the bankupt vest i the hands of
reditors foo. trstee. Secured creditors may sell

Vesting of estare No. Yes

Comminee of Creditons Normandatony Established ufs 134

e charge sod spedfied;on Earker of 1 year or completion of adminsstration

plan.

Phases Fsolvency > Resokstion — Failure Isolvency = Repayment Plan —> Failure —>
> iy > D
Dissolution

INSOLVENCY VERSUS BANKRUPTCY

Framework for Personal Insolven
Repayment plan under
insolvency is in the nature of a
compromise — adherence to
fapermant plan means the
tor comes out as a non-
defaulter

Assetsof the
“ No quesfion of impairment of credi debtor
- Debior maintains assets, credir,
social reputation, right 1o borrow Foreaicl
Mini defaur
‘n;nllm.:mm/_ Howeves, why will creditors assets over
refer insclvency over F
gankrupt:yz I

(REI T i TS e e 1
e |t has been proposed fo|

| have separate set of rules |

| _~ |and regulations for three |

Wi 10 A 5
£ = However, there may be a
repayment plan o pay over lime
~ Possibility of family assets oo

= | dasses of mon-corporate | _
o e TR The bargain between
Inelivieluals Persanel | implementation. | -, i ik m&?vl:
(nelfvicluals withaut having business/ Guearantors to 1 | Hame rweer
TR e Broprierr (Sele o i | Provisions relating ro !
Bronristomhips) Peraons. | personal guarantors have :
| been notified. i
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CORPORATE BANKRUPTCY VS. PERSONAL BANKRUPTCY (1 /2)

Point of difference

Liquidatian

Bankrupicy.

P s

file for bankrupicy

ROLE OF THE AA

Section Particulars (in brief)

Section 100— Rejedion of isolvency resolufion 147 Appointment of bankruptcy trustee on vacancy in office
application by AA. 1
s:z-,..ns?m.,. repyrment o by AAL 159 AA's approval required to give delayed nofice by bankrupfcy trustee
Section 118— Premaiure dosing of repayment plan in respect of after-acquired property
Note undischarged isolvent u/s 92 (2) may ako be |
adjxiged as bankrupt 163 Chall st cisdcimed property
. Y RS P e Fosibls— Ly A%, on Dipphrion o sio ot seciin 164 Application to AA against undervalued transactions |
onorrecall 14 payment).
| o1 165 Application to-AA against preference fransadtions
Inlesim-moralorum No Yes—sec. 124 (1) on applcation— kasts 1ill bonkmuplcy |
orderis passed 167 Applic to AA against extorti credit transactions |
Moratorum Se(;::vOni]l.'-iuﬁ)nmderheiq Sec. 128 - On bankupicy order being passed 176 T e s ) e . the date of final |
! e dividend
Roke: of Insohvency As Bquidator As bankrupicy trusiee |
| ieniniis 177 Order against refusal of bankruptcy trustee to pay dividend
Estate of debtor aclati - Estate of the bankrupt vests in the bankruptcy frustee —
as fidudary for benefit of all secion 154 {
creditors— section 36 178(3) Order giving a creditor an advantage in distribution of assets where

| Marnerof vesting

estate

the
estale is constructive:

Sedtion 154{2} provides that there i no need for
conveyance, assk or wranster for vesting of
properyinthe stce.

Considerable - meeting of creditors is

Priority of pay-
out from estate

Final Stage

ROLE OF THE AA

a i of creditors is

Sec. 53 — financial debrs take priority

over operational debts

of d for approval of the report on
administrarion of the estate; the
bankruptcy requires approval of the
committee for several acts (section 153),
-and the commirtee of credirors decides on
the release of the bankruptcy trustee.

Sec. 178 — distinction b/w financial
creditor and operational creditor does not
exist [even if the individual is carrying on
business]

Dissolution— the enfity loses ifs

DI the bankrupt from
all bankruptcy debts.

the creditor has given amy ind

assets of the bankrupt

derivation).
ter-mi
(science of
n

ity to may pay

.nol-o9Y

q science

in resped of

/&
the) Pr

o1

UNDERSTANDING TERMINOLOGY

WHO IS A PERSONAL GUARANTOR?

Elements of the definition:

Rule 3 (c} of Personal Guarantor

Particulars (in brief R “abk ho i :
{ ) Must be a debtor — sec 79 (12) provides an inclusive " s a
o4 Application by debtor for iniotion of ivency p Lo fimition, to nchsde judk debtor Meaning should guaranfor fo a corporate debfor
= — = - ™ and in respect of whom
95 Application by creditor for of insolvency p = e from et I"' amcshiA) Gonrcinfes B e ivoled by e
4 Direction to the Board war. i of Resoluti o R . eredifor and remains unpaid in full
s = 5 = Nl * Sec 5 (22) — covers only individuak who are sureties o a coniract or part”
98 Pr and apg of guaraniee 1o a corporate deblor - oo ™
* Principal debior must be a cor rate deblor; rantor must be A sl e Ea
100 Atkoiseion eF Gppikation for imtialion 6 sl — iy )isch g contract to perform the promise
- dischal the liabil of
102 Public nofice to creditors e r...ofha‘ Ben e :x:‘& i Bauli :;rd pre:; in ;se“ol l:;
By o— pa— s ranlee ;
106 RP to submit report on repayment plan to AA porovistomes of ot 1200 147 of thee Comtracreher ﬁfﬂ"“- The person I‘:: e
J N rantee is
112 RP to submit report on meeting of creditors on repayment plan U""_"" - e L m‘:::uh person ':"BP“G of
* Remains umpaid in full or part T
114 Order of AA on repayment plan = guaromes 15
= = = 5 Does it make a difference if the personal gemeis callsd the.™ (priiped
116 AA may [.?css_drr?chons w.ct. implementation of Repayment Plan, if guarantor gave securities as welll; Babtor = ! Hhe person) o
such application is filed by RP = whom the guorantee is given i
- o e -
1Mz Report of completion of repayment plan to AA palad = m‘f."" ; B
— S ——— — What if there are joint surefies: et wary e B o o
118 Order of AA in case of p of repay plan : of the Bt - Ea written. — Sec 126 of Controds
S R e e e e ‘ Filed gt one or il — based on kit and several lakity Act

WHO IS A PERSONAL GUARANTOR?

ROLE OF THE AA

",

122 Application for bankruptcy by debtor Know More (some landmark judgements)
| 123 Application for bankruptcy by creditor Can be i ked before claimi - VR the
126 AA o pass bankrupicy order and appoint bankrupicy ftrustee in Corporate Person?
accordance with section 125
130 T The Hon'ble NCIAT in the matier of Dr. Vishnu Kumar Agarwal v M/s.
_ g iramal ises Itd. C \ppeal (AT) (Insol ) No. 346 of
138 thlkrupicylmeeapphesloAAfordnsclmrgeorde;andemes 2018, held that g com: be voked before: dalming: e -some:-from e
discharge order principal debloc
141 Bankrupt not to maintain any legal action or proceedings in relation
to the bankruptcy debits without previous sandtion of AA Other landmark judgements in this regard-
= Mukesh Hans & Anr. v. Smt. Uma Bhasin & Ors, Delhi High Court
i = = Ferro Alloys Corporation Limited v Rural Eledrification Corporation Limited
142 Modification/recall of bankruptcy order © App (AT} (Ins) No. 92 of 2017)- Hon"ble NCLAT
145 Appointment of bankruptcy trustee on replacement
146 Appointment of bankruptcy trustee on resignation

December 2023

B —




Deblobiained by |

Dbt which is not part

fraud or breach| of etther
of trust | plan or discharged

J .

[ Applicant
1

»filed by a creditor (in Form

» filed by a debior (in Form A); o o
Invocation guaraniee- a

Pwho has committed default poscondi
:::bt' other than exduded Peither individually or jointly

‘with other creditors;

»Either personally or through a

Resolufion Professional (RP) Ednudly on twoeghe &

Resolufion Professional (RP)
»In cose of parmership
consented by majority of
pariners;

»Only i debtors fails fo pay
within 14 days of service
of demand nofice (in Form B}.

Maintenance to

pdy any person

under any law
Damcages for

negligence, Licibility wirt, a
breach of stuclentlocn

stat. obligation

Debtors ineligibility to file application
Debtor shall not be entitled to make an applicationif he is-
{a) an undischarged bankrupt;
{b) undergoing a fresh start process;
{c) undergoing an insolvency resolution process; or

{d) undergoing a bankruptcy process.

Sec79 (14) read with Rule 5

Unencumbered tools, vehicles and other
ﬁ equipments, necessary for employment,
business or vocation.

Unencumbered furniture, equipment,
necessary for basic domestic needs

Unencumbered personal ormnaments, that
cannot be parted with in accordance with

.
y religious usage
Unencumbered life insurance policy/
I pension plan

Unencumbered single dwelling unit

Sous

UploRs.
/| 100000/

Upro Rs.
20,00,000/- n
/ Urbanarea;

Rs. 10,00,000/-
in rwral area

INSOLVECY RESOLUTION PROCESS

-As per Part lll of the Code- an “earned start” for the debtor

1
o Puajeo*mt.ed‘ J

Rule 7 (1) -Prior to filing of application, the creditor must serve a demand
notice in Form B.

Application can be filed only if the debt stated in the demand notice is not
repaid by the debtor within 10 days of service of the demand notice.

Unlike demand notice in Form 3 of the IBBI {Application to Adpdicating
Authority) Rules, 2016, the demand notice in case of personal nsolency
does not give a chance of disputing the notice.

THE PROCESS

Submission of repayment
plan by RP to AA with his
own report on the plan

.
RP

Meeting of
Creditors?

— Ho
L[ = Creditorlist Yes
h e I =&
- - meeting by RP
amL days
Creditors’
‘_ Order by AA] Claims:J*— Order by AA
l 21
days.
Yes No
Admission
|Yes
7 doys e 8oth debtor and
Binding on creditor entitled to
('redllur entitled to creditor and file for bankruptcy
ile for bankruptcy debtor order
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Fincince raised
for resolution
process

= } Expenses
Interlm (Sec. 96) Final (Sec. 100} incurred for Cost of ralsing
Insolvency finance

Process

From dclte of filing of application fill its = From: odessson; (of] Apphcmon; il

admi: 180 days or approval of Repayment
” " . Plan, whichever is earliec
= No time limit specified
= Against pending legal action wet. ANY * Agn:“ﬂ ponciig; kgl oo et y
- debt; [
debi; Fee payable RP -
= Initiation of p i inst ANIY ' MERnoNst L Ll
debt

= The <debtor shall not transfeg
= Applicable to debtor as well alienate, encomber, any of his assets
or legal rights

CREDITORS & THEIR RIGHTS (1/2)

Preparation of List of Creditors (Sec. 104)

*#o the extent approved/ rutified by the areditors

The resolution professional shall —
{a)make the list of creditors available for inspection by the p 1s who
submitted claims with proof;

{b) serve a copy of the list of creditors to the guarantor;

{c) make available the list of creditors on the website, any, of the | ) ——
if guarantor;

{d) present the list of creditors at the meeting of creditors; and

REPAYMENT PLAN
-]

CREDITORS 5 THEIR RIGHTS (2/2)

General meeting of Creditors I(Sec 107-109 read with Reg- 11-16) |

>No COC — no classifieation inte financialfoperational Sec 105 read with Chapter V of Pe | G Regulations
¥ Classification of creditors of the corporate debtor?

(e)file a certified copy of the list of creditors with the Adjudicating
Auvthority along with the repayment plan.

Similar to a "“Resolution Plan” in case of corporate insolvency,

>RP to call general meeting of creditors, if in his opinion, the same is y for ideration “Repayment Plan” can be said to be the key to resclution in case of
of repayment plan OR on requisition by 33% of list of creditors in valve

non-corporate insolvency.
>Vofing Rights-
> Present and voting rule It is plan/ proposal, containing terms as per which the debtor will

» For approval of repayment plan — more than 75% maijority . ) . .
S Fiorathiermicanars— e thee S0 oF vt dereof Hoss Wik versd pay his debts to the creditors, and also provides for the manner in

> Based on value of the daim as a percenlugeof the total claim;: which the affairs of the debtors will be carried on.
» Mo voting right shall be g to an unliquidated debt;
» Associates of the deblur are no! entitled 1o vote, even if they form part of the list of

creditors.

» Quorum
» Creditors representing 33% of voling share
¥ Canbe modified

RIGHTS OF A SECURED CREDITOR FEATURES OF A REPAYMENT PLAN

Rig Shall be prepared by Contains proposal for
relinquished the debtor, in restructuring of
| NO consultation with the debtor’s debts

WES RP towards the creditors
" Shall b titled to vot I
Entitledto vate ot e LSk S R
o 5 . in respect of Unsecured debt,
meeting of craditors o
if any

Features of a Repayment Plan

Must cantain
OTE May authorise the RP justification for
o to carry the business/ preparation of the
“If the Secured aredifor does not relinquish his right & the Repaymentf trade of the debm,- plan; and
Plan offects his right to enforce security his concurrence shall be on behalf of PacEsRa why the

obiained” his name. creditors may agree
to it.
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CONTENTS OF A REPAYMENT PLAN EFFECT OF APPROVAL OF PLAN

Ref Regulation 17 Ref.section 116

o s e
[ Become effective as Be binding on the
i ——— i proposed by creditors mentioned
F | debtor in the Plan
| EEITTET—
, Once approved,
L , the Plan shall:
w

'— Details of exclude assets and excluded dabts of the guaranfor

RP shall supervise
the implementation
of the Plan

Tarms and condifians for dischearge of guarantor

APPROVAL OF THE PLAN (1/2) COMPLETION OF REPAYMENT PLAN

Approval of Repayment Plan by creditors- Sec 111

Full Complefion Premature
Section 111 states that- of Plan (sec. Termination of Plan
“The repayment plan or any modification fo the repayment plan shall be approved by o 17 (sec. 3
majority of more than three-fourth in value of the credifors present in person or by
proxy and voling on the resolution in a meeting of the creditors” RP shall submit report stating

RP shall notify all persons reasons for premature end of
bound by the Plan, that the Plan rep tplan;
e e ayment plan;

[ Tl trafiom I has been fully implemented Details of creditors whose dues
: I have not been paid as per Plan

|M:Ais|mderg:i|g' I y process, wherein Mc B is appoi das|
|the RR On the basis of public announcement, claims have been |
| received from 10 creditors of fotal value Rs. 5,00,000/- I Report wxt. All receipts &
| ‘ payments pursuant to Creditors whose claims have
| Repay Plan is pl i before the creditors for approval. Only 6| implementation of Plan shall not been fully satisfied may
| creditors having dues of Rs. 3,50,000/- are present and entitled to | be sent to all persons bound apply for bankruptcy ordec
“wvofeinthe meefingg — ~— ~— T T T by the Plan
APPROVAL OF THE PLAN (3/3) BREACH OF REPAYMENT PLAN

________________________ Ref. regulation 20 Opinion of the RP that
I-Sl:enrio 1: I-Scen-n. 2: | guarenieckasbrecched
|3 Creditors having dues of Rs. OFf the T cedifors whel [ Within 3 days of such knowledge

| 2,75,000/- approve the Plan
|
| Votes in Favour-

|
|
: |approved the plan, 2 were
|
|
1% of total claims- 55% |
|
|
|
|
|
|

| presentin proxy, not in person.

Issue nofice to guarantor identifying
failure

‘Within 15 days of notice

|
log of present & voting- : " RP o report failure

| o, to creditors within 7
| 78.57% I days

| | Qutcome-

| Outcome- | Plan is  still  considered

| Plan approved | approved

et s et i P N S R e e e s e e R e s T et

RP 1o apply before
AA

ORDER OF THE AA DISCHARGE ORDER

For disch order (Secti 119 read with reg 21}
Re, T plonisto be On‘lhe hsslsof the repayment plan, the lution prof; I shall apply to the
filed by the RP with AA on or AA for a disch order in relation to the debis i d in the ]
i\P’;’l’éﬂlDf |::ﬂﬂ before 120 days fdm the plan and the Adjudicating Authority may pass such discharge ordec
Sec111 commencement date.

The repayment plan may provide for -
(a) early discharge; or

(b} discharge on plete impl ion of the repayment plan.
‘Where no meeting of CoC is
summoned by RP Discharge order only for the Debior-
Discharge order under sub-section (3} shall not discharge any other person from
1 any liability in respect of his debt.
AA shall by order T _
approve the Plan AA ] order approve
""::‘ b:'“:?':;h Plan on the basis of RP’s report
mm on Repayment Plan
Sec. 114
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PURCHASE OF ASSETS WHO IS A BANKRUPT?

ibilory (Reg- 18) Bank" + “rupt”
* *bank’ means ‘bench or a place of busil 3 g,
The following persons shall not purch or acquire any i in the property of * ‘rupt’ derived from ‘ruptus’ means “broken’ {a)a debtor who has been adjsdged as
irect s i ies bankrupt bankrwpicy order under
guarantory, directly or ind| ly, withoul of the Adjudicaling Authority T T — m]ﬁ':l o Y

@ RE partner/director of related IPE adjudged as such {b)each of the parmers of a firm, where a
bankrupley order wndes section 126 has
been made against a firm; or
(<) any person adjwdged as an
wndischarged insolvent
Sec79 (3) IBC, India

( ) Professional appainted by RP

Any creditor

Significance of the last limb of the

definition:

= After commencement of an
insolvency proceeding, if the
insolvent fails to get a discharge
u/s92 (2) or 119 (1), the AA may
adjudge the insolvent as bankrupt

The Adjudication Authorily may sel aside purchase or acquisition made confrary fo the
provisions of this regulotion and may make such order as it may deem fii.

WITHDRAWAL OF APPLICATIO

APPLICATION FOR BANKRUPTCY ORDER

e T 3 Tlll::\;ancy Process is a pi i direct applicati for bankruptcy not
The Adjudicating Authority may permit withdrawal of the ¥ Possible by debtor/creditor
application submitted under rule as the case may be- =Creditor-individually or jointly
=In case debtor is a firm, applicationmay be filed by any of its partners
(a)before its admission, on a request made by the applicant; (b)after »Within 3 months of the order passed by AA umder Section 100{4), or T15(2), or
118(3), as the case may be (refer succeeding slide)
1i it fessional "
its admission, on the request made by the applicant, if 20% i:ppllmn:::nllndrbe::lhdtﬂm ;.;‘ou“he Ieu::::\: 7 ’
of the creditors agree to such withdrawal. e once application is filed (Sec. 124 (1)(a))
wTarmi on Bankngicy o date
An application for withdrawal shall be in Form D appended to the =Debars all actions against properties of the debtor in respect of his debts
Rules. = Creditors not itled to initi legal gainst properties in respect of any of
the debts of the debfor.

=Such interim-moratorivm provisions not to apply fo transactions notified by the
Central Government in consultation with any financial sector regulatar

There may be various situations during y period, such as-

¥ provided by Repayment

- ‘ Repayment Plan
Plan-same shall follow; e
.

continues to work w.ct.
assers of the debror
¥ mot-most reasonably,

Creditor

shall continue o apply on enttiledto

the estate File
application

Impoct of these may be
onthe cash-flows of the
debior 1o the extent the
same were dependent
on continued availability
of the debtor

No explicit reswiction-
finances must bo
controlied by tho RP

UNDISCHARGED INSOLVENT

Can a person be undischarged from = Default has occurred
insolvency and still not undergo = No application for insolvency
bankruptcy?
= Sec 121 suggests that bankrupicy order is

enly on apphcation

- H rsec79 (3) (<) p _— 1 = Application for insolvency filed
limb 1o nclede undisc harged nsolvent

*= No order as yet

So, if insolvent does not obtain 8
discharge [failure of repayment plan, —— — ‘

or unsuccessful completion of - Re T fionod
p————— T — et i
been redeemed

Since undischarged insclvent is a
bankrupt, this person is still a
bankrupt

Bankruptcy order u/s 126 is a

BANKRUPTCY PROCESS process of redeeming the bankrupt

from bankruptcy, which will otherwise
continue to stay

plan

lergoing ‘
Not discharged yet

- Adjdged as huvilg failed
repayment plan

~For Individuals and Partnership Firms
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STATEMENT OF FINANCIAL POSITION — SEC 129

o be 10.56.—{1) The statement of affairs must contain—
detatlsfor the d pres &
Applcation for :::: 14 “;?‘ submitted by ) bankrupt; a
= & Creditorsto Preparation of mmm’ ot the debtor n {c) the date of the bankruprcy order;
morator register doims with Estof ceditors g4 1 i {d) a list of the bankrupt's secured creditors giving in relation to each—
o ! bankiupicy mstee. by mustee: sl crachiop: {i) the name and postal address,
T 5 filed {ii) the amount owed to the creditor, and
wihn o 7 doys kil Sl BB anr L AR S homkEPaliR Llg ey e
14 e e e i property;
days G r: Formatto be {e) a list of usacursd creditors giving in rolation to cach—
. Cii prescribedu/s {i) the name and postal address of the creditor,
Bonkmupicy ~ Bamkruplcy 129(2) {ii) the amount the creditor claims the bankrupt owes to that creditor, and
OrderbyAa  COmmencement Completion of
by i p ey s " ?ren!ly,m S:rrna)dlllv'-;r\nu-ﬂe bankrupt thinks is owed by the bankrupt to that
‘Within mat
Bankupt  fo submr bt 7 days prescribed G A e L e Ry R P )
starement  of  finandal ﬁﬁvidnd into the lollwmg :magonssand giving the value of each asset
‘Within position 1o the bankruploy  f Usual contents
10 W apphoation Report of the Apprlor b d {i) cash at the bank or building sociery,
‘administration by trustee oy [based on ) il
days the was  fiked o aeditor reportby Crs.
by within 7 e Committoe cnd Rule 10.56 of () life policies,
) s determination of UK Rules] {iv) moncy owed to the bankrupt,
Notice/Publcnotice = z whether bankruptcy {¥) stock in trade,
by AA inviting claims i trustee shall be {vi) motor vehicles, and
creditors released {vii) other property; and

{g) the fotal vulue of the assets listed under paragraph (f).

RELEVANCE OF STATEMENT OF FINANCIAL

MODIFICATION OR RECALL OF BANKRUPTCY ORDER
—sec 142

4)' AA — on application or suo moto

Where it appearsto AA that —

= fhere exisis an emor apparent on the foce of such onder

= both the bankruptcy debts and the expenses of the bankruptcy have, after the
making of the bankruptcy order, either been paid for or seaured to the
satisfaction of the Adjudicating Authority

Effect of modification/recall

= Sale, payments, etc. by bankruptcy trustee remain valid

= Property of the bankruptshall vest in such person as AA may appoeint or may
revertio the bankrupt on terms as directed by AA

= Order binding on all creditors so far it relates to bankruptcy debts

‘ POSITION

Besides being a succinct yet
comprehensive record of assets
and obligations, the SFP is also a
way to track the past fis ial

Can creditors seek a copy of the
SFP2
= Usually, the SFP is the basis of the

history of the debtor

* Particularly to find any vulncrable
transactions

Penal provision of sec 186 (a)
* False representation
= Wilful omission or concealment

= While providing any information during
the bankruptcy process

- UK law specifically empowers creditors

to seek a copy of it
Regulation-making may take
care of this

Each of these are different

« Recall of the order — the order itself is recalled; the pt has not und.
- D ge of i have been liquidated
« Setting aside or quashing of the order of the AA on appeal- there never was a bankruptcy order

(Sec 128): Upon passing of the bankruptcy order, the immediate effectis as follows

prcy process

Sec 140: Upon Bankrupicy Order shall, the bankrupt shall be disqualified
from acting as-

Bankruptcy
Estate

* Bankruptcy estate shall vest with the bankruptcy a) being appointed or acting as a trustee or representative in
respect of any trust, estate or settlement;

+ Bankruptshall be i i iy by the b) being appointed or acting as o public servant;

Moratorium creditors wet. (a) Pruperr)- of the bmltrup‘r»(b)
any legal p per of AA ¢) being elected to any public office where the appointment to
such office is by election; and
* The estate shall be divided amongst the creditors d) being elected or sitting or voting as a member of any local

authority.

THE BANKRUPTCY MORATORIUM
—Sec.128 (1 ) (c)

ADDITIONAL DISQUALIFICATIONS

Additionally, the bank also atir lisqualification from/ under various other laws.

Blocks these:
= A creditor shall not initiate any action
against property of the bankrupt
= A creditor shall not commence any suit
or other legal proceeding exaepr with
the leave of the AA
Note the bar is only on a creditor
—if there is a monetary
implication against the debtor, the
claimant becomes a creditor

Can excluded debts be
recovered? Usually AA should not

Does not block these-

“Enforcement action by secured
creditor— sec 128 (2)

Punitive action for p |
misconduct, such as contempt
of court

“Ruling in Smith vs Braintree DC
[1990] 2 AC 215 — criminal
proceedings not stayed; quasi-
|:r|m.|ui proceedings, with

object to recovery of an excluded
debt by any action

“Fines, T bl
etc

i purpose of
enforclng a payment, may get
stayed.

lllustrative list is below:

Companies A, 1956/ 2013 J' ‘

nsurance Regulatory and
| development At

7

Being a memberof a ‘
professional body viz. KCALICSL.
CWA

Being a part of composition of the
Srare Commission under Consumer J

Act, 1986

Contract Labour {Regulation and
Abolition) Contral Rules, 1971

. Hokding office under the: — 3

Notaries A, 1952 ‘

Dec
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RESTRICTIONS ON A BANKRUP PROOF OF DEBT AND ROLE OF CREDITORS

Sec. 141: Apart from disqg order also
bankruptcy attracts the followng restrictions upon flle bankrupt
Cannot act as director/
Cannot be a member promoter Cannot create amy

of a professional charge of his/ her

body T debt
— \ / Cannot  take further
= debt without approval
sy RESTRICTIONS e e
permission of Trestee

™ / | ™~

Cannot maintain legal

proceadings w.ck.

Must inform business

Must inform the party portasrof ing

bankruptcy debts "‘:‘;‘::::;?:” kraeiey
(R=.1,00,000)
ROLE OF CREDITORS UNDER

‘ BANKRUPTCY

The Commiittee is constituted by the
Trustee. C ition of the C is
not laid down in the Code or the Regs
Given the fact that Creditors” Committee
has substantial powers to drive the
bankruptcy process, incuding power to
replace the trustee, the Committee’s
composition must reflect the voting share
of the general body
Vofing percentage for the general Trustee to intimate fo the AA the
moolmglsnolglvennlheCodoor'ﬁe itution of the C within 3
Sec 134 (3) provides for days— reg 20 (2)

passing of a resolution
= By common intuition, this should be

ordinary majority resolution

The first meeting of creditors will
mandatorily have to be called, within 21
days of BCD — sec. 133 (1)

Primary business of the first meeting is to
constitute the Committee of Creditors

VOTING SHARE FOR GUARANTEE CREDITORS

Sec. 135 (3) — a creditor shall not be entitled to
vote iur an mlnqmdated amount
- ly refers o

Hence, the voting shares will
be based on daims filed by
ic the guarantee creditors
damages for brm(hofu contractwhich requircs
adpdication

The right of crediior 1o demand money from gua

e ST ea R e drics il
« Several rulings of the SC on this poini, Biswanath
Jhmpwmwala, Ganga Kisham, etc

The Code has several provisions for secured
credm)rsvu!mg nghls only in respect of
d security i , or unsecured part

Claim amount:

W'h:rensnhnbnplmﬁwcnhas
beennpprwved—iheummt

Wlmeﬁulesalﬁmphn'urms
not yer approved — the whole of
the amount payable by the CD

* Where the CD s in iquidation, and
the creditor has

security nterest — the amount:

of his claim claimed, less any distribution

© 5ec.110,123(3) * Where the CD is neither in
resolution, nor idafion — the

However is a secured aeditor of the CD a amount due ﬁuﬁ:uaq, as demanded

secured creditor of the guarantor? from guarantor

* Answer will be no, unless there assets of guarantor given
security

Bucmkrupfcy trustee to give notice to every creditor
Within 14 days from days of preparing list of creditors

Interest on debt - provable as part of the debt
Till bankruptcy commencement date

Mandatory to call meeting of creditors — section 133 (associates not
entitled to vote) —
Committee of creditors is 1o be established — section 134(3)

Creditor approval is mandatery for certain acts by bankruptcy
trustee — section 153

Also, the CoC approves the report of bankruptcy trustee on
administration of the estate, and determines whether the bankrupt be

released
DISCHARGE ORDER
Ref: Sec 138

Ap;fliculion by bankruptcy trustee to AA;

Earlier of —
- Expiry of 1 yearfrom the buln'upncymmnmmmrdnm

* Within 7 days of the approvalof the the f acimink
if the said approvalis accorded bzmmlheelplryof 1y

estate of the:

Effects

“ Incase the applcation for discharge i filed within 7 days of the cred h
* funcEons of The bonkropicy ruskee
= the operafion of the provisomsaf Chapkers IV and V of Port Il

These remain unaffected
ﬂwa'hmm.ﬂrhm‘mlﬁ security forthe p ofa which the s discharged
bymm-or fraud or breachof frust so which he was a party

= Bankruptis mh*-fﬁ_gz-ﬂ-d-{dﬂi

Undisch db b

who has not ived a disch rder u/s 138

BANKRUPTCY ESTATE

Chapter V of the

CREDITORS UNDER BANKRUPTCY ESTATE OF THE BANKRUPT

Secured Creditors

The bankruptcy order shall not affect the right of any secured creditor to
realize or otherwise deal with his security interest in the same manner as
he would have been entitled if the bankruptcy order had not been
pussed-

Wik i o srm:wnad x:w-dlﬁtzr’f’ S
Secured credior is a lender that provides
collateralized debr. x

_SH_“"'I“I_'"'“";"“"':“’: < . | 2. Enforce secorily inlerest oulside of
s claim ago dobtor in quostion -

Under the Code, secured creditor shall have
rights of a secured creditor only upto the
‘amount of security not relinquished.
Also, a sccured creditor s token secured | |
only to the extent of wvolue of security | |
. Interest—sec. 123 (3) 4

2. Trustee has the right to pil an
alernafive buyer

[ Sec 155- Estate of the Bankrupt shall - J

Includes: Not include:
* all property belonging o or »
vested in the bankrupt at BCD; »
* the capacity to exercise and to
initiate proceedings for || =
exercising all such powers in or
overor in respect of property;
* all property which by virtue of
any of the provision of the || =
Code

excluded assets; (defined)
property held by the bankrupt
on trust for any other person;

all sums due to any workman or
employee from the provident
fund, the pension fund and the
gratuity fund;

such assets as may be notified
by the CG in consultation with
any financial sector regulator.
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EXCLUDED ASSETS — PERSONAL ORNAMENTS AND
OTHER ASSETS

Personal ornament exception— sec

79 (14)(c)

* Personal ormaments of debtor “or his
immediate family™

* There i o question of vesting of oset of immedial:
Tomily members

GENERAL POWERS OF THE BANKRUPTCY TRUSTEE

Tools, books, vehicle or other equip Ref: Sec 152

* Necessary for personal use or -

= the employment or vocation of the bankrupt Sell any part of the estate

* How many vohicles can be retained? J
© The queslion is one of mecesely
© Honos, seoms. axoopion is oaly for 1 vehide
* Lumury vihicies may alse have i be veskd

« The reforonc: may only for me of e omoments

« Which cannot be parted with as per
religious custom

* Limited in valve to Rs 1 lac

Give receipts for any money received by him

Furniture, household equipment or —
provisions necessary for basic domestic - -
needs Prove, rank, claim and draw any dividend in respect of such debts
due to the bankrupt as are comprised in the estate

U I

ed LIP or pension plan

Exercise right of red: i
hypothecation

wect. amy ty held in

Deal with any property in the bankruptcy estate

EXCLUDED ASSETS — DWELLING UNIT

Un

APPROVAL OF CREDITORS FOR CERTAIN ACTS

ed single dwelling unit How to deal with interestsin dwelling

of such value as may be prescribed  units:

= Unit owned of by the debtor, of upto Rs 20 * Practically, the dwelling unit may be owned in
lacsin urban areas various

* Upto Rs 10 lacs in rural areas * Crwmed by an HUE debior has @ o panenes’s mnkerest

Certain acts that require explicit approval of creditors are: (Sec 153)

» Rural area defined in line with NAREGA * Ovwnod jointly, debior hos o joint owmer’s inforest Appoint the barkrupr ro Carrying on business of
law — any area outside the arca under a * Owinad by spows, Seblor hos right to sty supervise the bankrupt initiate or defend
local body or cantonment board 1:1.,.5..._,7:.,.., right o esons legal proceedings
* ot rmancy sigl T s
As for determination of value, :';B"V on business; assist against the debtor
values’ valuations may be rel The only carve outis to leave a Reen
dwealli — d by the deb \ /
Unlikely that the bankrupt will have make payments or incur i "
a dwelling unit of as much value liabilities with a view to APPROVAL (ei::l” - 's" x4
‘obtaining, for the benefir —> comsideration  a a

Most bankrupt-owned properties of the creditors, rights REQUIRED FOR Future tine

may be of value higher than the

ceilings:

* Does the bankrupt get as much volue from
the bankruptcy estate, if he cedes his house
to the estate?

-— ol [ ey

Amny compromise or

= Seems logical, equitable q"qn_g, _.““ _._’ be Arbi _7 5 money for payment of
<F P week. lebt of banl
subsisting debts debrotbomkoupt

INCLUSIONS IN THE ESTATE OF THE
BANKRUPT

Estate of the bankrupt vests in the

trustee

“ What is the meaning of esiae?

“ All the assets owned by the bankrupt as on the
bankrupicy commencement date

VALUATION OF ASSETS

Ref: Regulation 30

No mandatery valuation

Valuation may be done only if-

(a) Bankruptcy trustee is of the opinion that valuation is necessary;
Family property or

i y laws

that inlerest of the bankrupt in family property

Banlrupt on the BCD srcry: B Bcjoichr e oo priart o fiue Brnkrpicy
* Powers 1o lake proceedings, as the bankrupt estate. Eg. Ramchandra Aiyar, {1922) 43 ML)

would have done 569

* All property that gets comprised by virlue of

any of the provisions —such as nial Doctrine of reputed ownership has not

been incorporated in the Code

‘Wide definition of “property”in sec 3 ppvident fund —sec 10 of the PF Act

(27) provides that money lying to the credit
of the person shall not be subject to
claim under erstwhile Insclvency laws

Causes of action personal to the

bankrupt do not form part of “property™

* Damages for pain/harm to body, mind or
character —Grady v HM Prison Ser vice {2003)
EWCA Giv 523

- Damages for unfair dismissal

Sec 155 provides the scope of

inclusions

= All property of the bankrupt or vested ¥ the

{b) Resolution in this regard is p d by the c

Assets to be valved
Valuation may be done of assets which may or may not form part
of estate of the bankrupt;

Gratuity — sec 13 of the Gratuity Act

FUNCTIONS & DUTIES TOWARDS THE ESTATE

Functions of the Trustee
(Sec. 149)

MODE OF SALE’

Duties of the Bankrupt
(Sec 150)

The bankrupicy trustee shall
perform the following functions
in accordance with the
provisions of this Chapter —

a) Investigate the affairs of the
bankrupt;

b) Realise the estate of the
bankrupt; and

<) Distribute the estate of the
bankrupt.

The bankrupt shall perform the
following duties-

a) give to the bankrupicy trustee
the information of his affairs;

b) attend on the bankruptcy
trustee at such times as may
be required;

c) giving notice to the

bankruptcy trustee of any
significant events which have
ocanred after the BCD

Auction

All  assets shall be
ordinarily sold by
auction, expect in case
of conditions for private
sale mentioned
alongside.

#Ref: Regulation 27 read with Schedule If

Private Sale

In following conditions:
U the assetis perishable
in nature;

O Likely deterioration in

value of asset;

[ the selling price of the
asset is higher than
the reserve price of a
failed auction
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PARTIES DISQUALIFIED FROM PURCHASE OF ASSETS

Purchase of by cerfain p B hibilory (Reg. 27 (3))

i, mol

The following persons shall not purch or ire any i

in the property of
guarantor, direcily or indirecily, withoul permission of the Adivdicaling Authority

(a) the Bankruptcy Trustee or any pariner or director of the IPE of which the
Bankruptcy Trustee is a parmer or director;

(b) any professional appointed by the Bankruptcy Trustee for the bankruptcy process;

(<} any creditor or associate of the bankrupt;

(d) any ¢ y where the bankrupt or a credifor is a promoter or director;

The Adjudicofion Authorily may sel aside purdhase or acquisifion made confrary to the
provisions of this regulation and may make such order as if may deem fil.

ORDER FOR PRIORITY FOR DISTRIBUTION

Similar to priority set out u/s 53 of the Code for liquidation of a corporate debtor,
during bankruptcy, the distribution of the final dividend, the following debts shall
be paid in priority to all other debt as per seclion 178.

Crists * Caosts and expenses incurred by the bankruptcy frustee for
the bankruptcy process- in full.

- Work

Workmen &
Secured cre

dues for a period of 24
= Debts to secured creditors

ths prior to BCD;

= Wages and any unpaid dues to employ other than
workmen, for a period of 12 months prior to BCD

Employee duss

St einmentiDUe’ - :Ig)umounldla to CG or SG for 2 years preceding the

= All other debts and dues including unsecured debts

ENHANCING LIQUIDATION ESTATE

All assets of the bankruptcy as on BCD vest in the frustee

Alll transfers from the date of bankruptcy application to the BCD
are void

Forincomes/assets after the BCD fill the date of discharge
= The trustee has the option of claiming the assers from the bankrupt

Other transfers

* Preferential rransfers
= Undervalued rransfers
= Fravdulent transfers

Saving the liquidation estate
* Giving up onerous assets

UNCLAIMED PROCEEDS

Ref- Regulation 36

Deposil 1o the Insolvency and Banknpicy Fund-

Within 3 days of submission of Final Report, Trustee shall apply to the Adpdicating
Avuthority for an order for such deposil, any unclaimed dividends of bankruptcy
process or undistributed asset or any other balance amount payable to the creditors,
left with him.

Trustee shall submit a statement containing-
(a) the names and last known address of the creditors entitled to the unclaimed
dividend or undistributed asset or any other balance;

(b} the
under (a);

of the laimed dividend or any other balance for each creditor

(¢} the value of the undistributed assets

ONEROUS PROPERTY (1/2)

Ref: Sec 160

The term “onerous property”’ means —
(i) any unprofitable contract; and

(ii) any other property comprised in the estate of the bankrupt
which is unsaleable or not readily saleable, or is such that it
may give rise to a claim.

| The bankruptcy lrustee may by giving notice to the bankrupt or |
| any person interested in the onerous property disclaim any onerous |
| property which forms a part of the estate of the bankrupt. |

ONEROUS PROPERTY (2/2)

Person interested in Onerous Property
{a) Any person who claims an interestin the disclaimed property;
(b) Any person who is under any liability in respect of the onerous property; or

(¢} where the disclaimed property is a dwelling house, any person who is n
ntitled to py the dwelling house, on the date of filing

of or

of application.

VULNERABLE TRANSACTIONS

Vulnerable Transactions under the Code i
= \

N
Undervalued

,, ] i
Extortionate Credit |

Preference
Transactions Transactions Transactions
(Sec. 164) (Sec. 165) | (Sec. 167)

an undervalved transaction
between a barkrupr and
any person

¥ entered into during the
period of two years
ending on the filing of
the  opplication  for
bankruptcy; and

> cavsed barkruptcy
process to be triggered

The transaction  giving

In respea of exrortionote

p o an

of the bankrupt

» entered into during the
period of two years
ending on the filing of
the application  for
bankruptcy; and

AL
ROLE OF RP/ BANKRUPTCY TRUSTEE

December 2023

credit m to which
the barkrupt is or has been
a party

» emered into during the
period of two years
ending on the filing of
the application  for
barkruptcy; and
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ELIGIBILITY FOR APPOINTMENT FEE OF THE BANKRUPTCY TRUSTEE

. e Fee of |
Eligibility of RP/ Bankruptcy Trustee ‘ 2 =

IR IPE of which he is partner or director &

all partners & dirsctors of that IPE-

f the gucirentor

. e St
O Not an associate of the | - 2
i 1 Amount of realisation in rupecs ge of fee on the amount realised

guarantor; . (less bankruptey process cost) n the next in the next thercafter |
| O Not a related party of | three months | three months
Ay : ©On the first 25 lakh
Eligibility of |  the corporate debtor; | On the next S0 lakh
Resolution 0O Has not acted as the IRP; | e next | crore
£ = : Xt 9 crore
Professional RP or liquidator of the | o

<D

)

age of fee istributed |
s | 3.00 88 |
" On the next 75 lakh 3.00 1.88 141
IP not subject to ongeing On the next 1 crore 0.94
s On t x o 0.71
proceedings on1 = Got | o7
On 1 0.4% 0.25

On further sums distributed 0.10 | 0.06 0.05 |

REPORTS BY BANKRUPTCY TRUSTEE

APPOINTMENT OF RP DURING INSOLVENCY

‘When Application is filed by

1
Reselution Professional Debior/ Creditors Preliminary Report
(Reg. 8) (Reg 11)
i — = Yo the AA & Committee; = isertion
AN sliracis Raced o confim ot AA direats Board nominate a = 'Within 90 days of BCD; within 15 days of every csse!s;rcf reat of the
mo' diss. Proceedings pencing Resolution Professional = Lt of assets  ond calendar quarter; v o oF dutbotion
Sgint P 1 liabilities of the = Appointment details of the dividends;
I . bankrupt as on BCD; of = details  regarding  the
Board confinms/ rejects Board shall nominate a RP to the = (Propased ploihoT oo - p - indicati i ge of the pt;
appointment of the RP AA weel. estate; the progress in =  wnclaimed dividend, if any;
= Details of the proceedings; = surplus dividend, if any;
+ 5 assets forming and not = an asset sale report and
AA shall pass order appointing AA shall poss order appointing TG PR A e = Details of fee and = if the bankruptcy process
the RP The RP remuneration; cost exceeds the estimated
= States of material cost provided in  the
litigation preliminary report, along

with reasons for the same

DUTIES OF TH = - : -

Dulies of the RP in case of personal insolvency process:

=  Reporion application u/s 99
RP is required to submit a report within 10 days of his appointment, wrt. the
Application filed by the debtor (sec 94) or a creditor (sec 95).

" Invilodion for and collotion of caim
Sec 102 requires the RP to issue a public notice within seven days of admission, to invite
daims from all creditors within 21 days of the public notice.

= Consuliing debtor on repayment plan
While making of this Repayment Plan, the RP must endeavour to ensure the following: The

RP must provide consultancy taking into the ir of the

debtor and the nature of the debtor’s finances; To ensure full and accurate disclosure by -gw - -
the RP; Explain the consequences of fhe Repayment Plan, for which the debtor may be Opportunities for CAs/ Other Professionals in
liable.

Non Corporate Insolvency
= Report on Repayment Plan
Section 106 of the Code calls for the RP to submit repayment plan within 21 days from
the last day of submission of claims of the creditors

APPOINTMENT OF BANKRUPTCY TRUSTEE Op porTun ities
‘ o Advisory and Consultancy
e Preparation of Repayment Plan
e Transaction Audits
°Assisﬂng RP and Bankruptcy Trustees
° Representing Individuals /Firms
Advisory to Creditors and
connected Persons

|

Ref:‘ Sec 148

Thanks for the
Opportunity



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13

